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FEDERAL CIRCUIT COURTS OF APPEALS 
—THEIR IMPRACTICABLE ORGANIZA- 
TION. 





There are one hundred and nine federal 
judges, upon whom rests the duty, as occa- 
sion requires, to preside in the respective 
circuit courts of appeals, in whose jurisdic- 
tion their circuits are. 
the nine justices of the supreme court who 
are ex-officio circuit judges. The number 
for each Circuit Court of Appeals ranges 
from ten in the first circuit to twenty-three 
in the eighth. The complement of a bench 
is three judges, but often only two sit and 
sometimes four. Looking at the published 
reports, it seems rarely the case that the 
same judges sit together, and even were it 
true that they did, at a particular term, the 
personnel of the bench varies at different 
terms. 

Such appearing, disappearing and reap- 
pearing of judges of the same court, in 
divers combinations, has something of a be- 
wildering effect, quite foreign to our con- 
ception of an appellate court. It brings 
to mind what Junius wrote to Sir William 
Draper, Knight of the Bath: “Masks, 
hatchets and rocks dance through your let- 
ters in all the mazes of metaphorical con- 
fusion.” The flitting of magistrates, and 
their revisiting the glimpses of a court, in- 
stead of abiding with its administration, 
make them look like a panel of jurors or 
arbitrators. They do not seem to be offi- 
cers whose decisions are to build up prece- 
dents for a judicial tribunal. The prin- 
ciple of stare decisis might be thought to 
have only a remote chance of application in 
any court like that, and the establishment 
of a rule of property beyond its possible 
hope. 

But, if an appellate court cannot do these 
things, the further it proceeds, in kaleido- 
scopic career, the more may it make “con- 
fusion worse confounded.” Inconsistencies 
in decision no fortuitous quorum for a case 


Besides these are’ 





may correct, by saying that a former rul- 
ing is no longer to be followed. ‘The very 
large majority, not sitting, might not be of 
that mind, and another casual bench could, 
with equal right and propriety, disapprove 
the intermediate ruling. 

In such a multitude of expounders of the 
law, if each expounds ac ing to his in- 
dividual view (and why e@ not?), who 
is to look after the consiste f the court? 
If there is no one, then, who can say, in 
advance of the same question coming up in 
many cases, in the court, and being decided 
one way by a majority of all the judges. 
that this question has been settled in that 
court? Even then the accidental presenve 
of two of the minority on a bench would 
jeopardize recognition of the announced 
doctrine, There is something in human 
nature—and judges are human—which 
might naake this difficult. 

Wehave examined somewhat into the 
history of these courts to learn whether 
what seems to us an inherent vice in the 
system has manifested itself in overt acts. 
Obviously, our investigation carried us to 
a consideration of dissenting opinions. But 
what is claimed in such opinions by dis- 
sentients to be the overturning of prior 
ruling was not sought for, nor accepted, as 
competent evidence. As to that, the writers 
of the prevailing and dissenting opinion 
generally claimed they were following pre- 
cedents. We have only taken cases where 
it was conceded, or plainly appeared, that 
the same ruling was involved in prior and 
later cases. We think our postulate is sus- 
tained, by the cases, in two ways: 

First. It is proven, or, at least, there 
is a tendency to proof, by the fact, that dis- 
sentients, in later cases, insist upon the 
grounds of former dissent with the same 
tenacity, as when it was originally over- 
ruled. Thus in the case of Thomas v. 
Green County, 89 C. C. A. 405 (Sixth Cir- 
cuit), the dissenting judge says: “I dis- 
sent from the opinion and the judgment in 
this case for the reasons stated in Quinlan 
v. Green County, 84 C. C. A. 537. Every 
one of the objections to the judgment in 
that case apply here.” In ‘Wells v. Rich- 
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ardson, 79 C. C. A. 228, 149 Fed. 408 
(First Circuit), the dissenting judge press- 
es upon the majority the same objections 
to their decision, that he urged at greater 
length in the case of Boston & M. R. Co. 
v. Gokey, 79 C. C. A. 64, 149 Fed. 42. 
The very same course is pursued by the 
dissentient in ange Bank v. Moss, 79 
C. C. A. 278% hth Circuit), reference 
being made to his dissent in Stewart v. 
Wright, 77 C. C. A. 499, 147 Fed. 321. 

It so happened, that in each of the above 
cases the dissents were urged, respectively, 
before the same judges against whose de- 
cision they were first submitted, but, if it 
was logical to insist upon them again, they 
were being reserved for whatever bench of 
the court would accept them. 

Second. But we will give more direct 
evidence in cases where former decision 
has been departed from without even any 
allusion to it, though it is clear it must 
have been in the minds of the later and 
different bench of the same court. Thus 
in the case of Lingle v. Snyder, 87 C. C. A. 
529, the majority held that a contract was 
absolutely void as contravening public pol- 
icy in providing for the doing of what was 
malum prohibitum, when the dissent urged, 
that it had been held, by an unanimous 
bench, in Dunlap v. Mercer, 86 C. C. A. 
435, that, where there was nothing im- 
moral in what was denounced by the stat- 
ute and the law prescribed other specific 
penalties, the courts ought not to affix an 
additional penalty in declaring a contract 
invalid. 

This was the same circuit court of ap- 
peals which held, in the case of Shulthis 
v. McDougal, 170 Fed. 529, that an Indian 
was vested with an interest in tribal lands 
similar to that of an ordinary tenant in 
common, so that that was the real founda- 
tion of his right to an allotment in sever- 
alty and not the statute designating what 
Indians only could take as allottees, when 
a prior bench had held, that there existed 
no such interest as created any “justiciable 
right,” whatever right he had being merely 
“political.” See Ligon v. Johnston, 164 
Fed. 670. The earlier ruling seems in strict 
accord with supreme court decision. In 





the case of The Oceanica, 170 Fed. 893, the 
Second Circuit Court of Appeals ruled that 
a contract of towage, by which the tow as- 
sumes all risks, releases the tug from lia- 
bility for her own negligence, resulting in 
injury to the tow, and Judge Cox in his 
dissent claims it was expressly ruled in 
The Edmund M. Levy, 128 Fed. 363, 63 C. 
C. A. 235, by the same court, that: “The 
agreement of the canal boat to be towed 
at her own risk did not exempt the tug from 
liability for damages occasioned by her 
own negligence,” which is a quotation from 
the opinion in The Edmund M. Levy case. 


The questions in all of these cases were 
purely legal in their nature, involving prin- 
ciples of general application, and their de- 
claration, one way or the other, ought not 


to depend upon the personnel of benches in 
a court. 


Our view of a properly constituted ap- 
pellate tribunal is, that it loses, in a material 
way, its “raison d’etre,” if its superintend- 
ing control of lower courts is not firm, 
steady and consistent, to say nothing of its 
not being a gambling arena for those who 
take appeals. The mere giving another 
chance to win is not the purpose of an ap- 
peal, which at common law was never 
deemed a matter of right. The law pro- 
vides for appeals, so that the course of 
legal right may be the better defined. ‘The 
judgment of an appellate tribunal is far 
more important, in public view, to those not 
parties to a controversy, than to the parties 
themselves. The public, indeed, has no 
preference as to either of these and has the 
right to rest content with having given 
each his day in court. 


Neither does it care for any judge’s pride 
of opinion. He is its servant in a tribunal 
organized to declare fixed and permanent 
principles. The system, which invites or 
tolerates long and dubious struggle about 
such declaration may be essentially bad. 
Courts are not constituted for dialectics 
merely, but they are departments for the 
practical direction of affairs. If dialectics 
conduce to this end, they are useful. But, 
if tHey do not, it may be that they arise out 
of a quixotic desire to correct imaginary 
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error, or represent factions in an atmos- 
phere, which should be calm and judicial. 

It may be said in conclusion, that there 
is an essential difference between different 
benches of different appellate courts dis- 
agreeing with each other, and where divi- 
sions of a court differ. The court in banc 
may compose the latter differences. Where 
intermediate appellate courts differ, they 
certify this fact to the supreme court to 
settle. 

The prime trouble is, that each casual 
bench in a Circuit Court of Appeals is the 
court in banc and several of them may go 
on differing forever so far as any power in 
the court exists to prevent it. And different 
cases may be, and seem to have been, con- 
clusively decided on conflicting principles in 
the same court. 








NOTES OF IMPORTANT DECISIONS. 





MASTER AND SERVANT—CONSTITU- 
TIONALITY OF STATUTE REQUIRING 
WRITTEN REASON FOR DISCHARGE.—The 
case of Atchison, T. & S. F. R. Co. v. Brown, 
102 Pac. 459, shows a suit for damages under 
a statute requiring employer, upon request of 
a discharged employee, to furnish in writing 
the true cause or reason for such discharge. 
The employer proved it had furnished to the 
plaintiff a signed blank, prepared for that pur- 
pose, wherein the reason stated was “dis- 
charged for cause.” This was held not a state- 
ment of “the cause” or of any cause, and then 
the defendant urged the unconstitutionality of 
the statute. The Kansas Supreme Court, con- 
sidering whether such a statute is a police 
regulation so as to make it valid with: respect 
to the contract right of an employer toa dis- 
charge any employee from _ its_ service, 
with no liability resulting therefrom  ex- 
cept as the contract of employment may 
provide, says: “It (the statute) does not 
affect the public welfare, safety or morals 
of the community, or prevent the com- 
mission of any offense or other manifest 
evil. Where the object of the act cannot be 
traced to the accomplishment of some one of 
these purposes, it is not a police regulation.” 
Then, having deduced that it is not a police 
regulation, the court deemed it was an inter- 
ference with personal liberty, speaking as fol- 
lows to show the seriousness thereof: 





“The mere matter of time requisite to com- 
ply with the requirement of the statute is 
perhaps a matter of trifling consideration, yet, 
if the state may compel the sacrifice of a few 
minutes of the time of one person for another, 
May it not compel the sacr.tice of a few days 
of time? Where and upon what principle shall 
the limit be placed? Again, if the employer 
can be compelled to state the true cause of 
discharge, it intplies that he should state the 
facts as he understands them, and the facts 
may be in dispute and may be regarded by 
the employee as libelous. Litigation may re- 
sult therefrom, which might be a great burden 
to the employer, although successfully defend- 
ed. We think the state can impose no such 
possible burden. As in many other relations 
in life, the employer may be silent and be 
safe, or, at his option, he may be’courteous and 
fulfill his moral obligation. It is a personal 
privilege.” 

There can be little doubt of the soundness 
of the court’s conclusion, and the legislation is 
here shown as a sample of many of the utterly 
impracticable things, attempted by an ignor- 
ant, populistic spirit, which recoil to the dis- 
advantage of labor. Many of us cry out against 
the special favors some enjoy through legisla- 
tion at the expense of the many, but “lex. 
talionis” is not the way to correct such evils. 
It helps more to excuse them. 





EMPLOYER'S LIABILITY ACT—RIGHT TO 
SUE IN STATE COURTS.—Judge Simeon E. 
Baldwin of the Supreme Court of Errors of 
Connecticut has lately considered several 
questions arising out of the enactment of the 
federal employer’s liability act. Hoxie v. New 
York, N. H. & H. R. Co., 73 Atl. 754. These 
questions are thus summarized: (1) Did con- 
gress intend thereby to authorize the bringing 
of suits in state courts? (2) Could it impose 
on state courts the duty of entertaining such 
suits? (3) Is the act constitutional, independ- 
ently of the above considerations? 

Taking the last of these questions first, the 
holding of the Connecticut court, that it is 
unconstitutional, makes consideration of the 
other questions not strictly necessary. 

There will be many rulings and much dis- 
cussion, in the courts, about constitutionality, 
but perhaps not so much said as to intent of 
congress as to suits being brought in state 
courts and the power of congress to impose 
this jurisdiction upon them. But reverting 
to constitutionality before passing to what 
‘Judge Baldwin said about the right and duty of 
state courts to hear suits brought under the 
act, it is to be said unconstitutionality is pred- 
icated upon the same ground, that caused the 
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first act to fail. The court said: “The act 
cannot be interpreted as referring only to 
negligence of employees while engaged in in- 
terstate conimerce. It substantially enacts in 
.this particular the words of the previous Em- 
ployers’ Liability Act of 1906, and must be 
presumed to have been drafted with the 
knowledge of the construction which those 
words had received.” In other words the in- 
separable feature, which invalidated the previ- 
ous act, exists in the later act. This consti- 
tutes a very serious attack on the ability of 
congress to escape the decision upon the old 
act, which, it is universally believed, was the 
purpose in passing the later act. 

Most interesting, however, does the opinion 
read in respects to suits being brought in state 
courts. In the first place, as we think, if they 
cannot there be brought, because congress 
never so intended, then the $2,000 minimum in 
the federal court again places congress in a 
singular position, that is to say, the act pre- 
tends to be in favor of employees generally, 
when the maxim de minimis non curat lex is 
given a much more virile application than the 
common law ever dreamed of. In the second 
place, if it could not impose on a state court, 
nolens volens jurisdiction to hear causes un- 
der the act, it is greatly dependent on the 
comity of state courts for the proper fruition 
of its legislation—this being especially true 
as to cases where damages under $2,000 are 
claimed. 

Here is how Judge Baldwin undertakes to 
support his conclusion, that congress cannot 
require state courts to assume jurisdiction un- 
der the act: “If we understand correctly the 
position of the Supreme Court of the United 
States, no part of the judicial power of the 
United States, when it is to be exercised in 
the form of an original plenary action, can be 
vested in any court not created by the United 
States. In Martin v. Hunter’s Lessee, 1 Wheat, 
304, 330, 4 L. Ed. 97, it was stated that ‘con- 
gress cannot vest any portion of the judicial 
power of the United States except in courts 
ordained and established by itself.’ Houston 
v. Moore, 5 Wheat. 1, 27, 5 L. Ed. 19, which 
reaffirmed this position, was the subject of 
consideration in Claflin v. Houseman, 93 U. S. 
130, 141, 23 L. Ed. 833, where it was held to 
have decided ‘not that congress could confer 
jurisdiction upon the state courts, but that 
these courts might exercise jurisdiction in 
cases authorized by the laws of the state, and 
not prohibited by the exclusive jurisdiction of 
the federal courts.’ Robertson v. Baldwin, 165 
U. S. 275, 279, 17 Sup. Ct. 326, 41 L. Ed. 715, in 
words previously quoted, pronounces it as the 
better opinion that the constitution was in- 





tended to confine to courts created by congress 
the trial and determination of cases in courts 
of record falling within the grant of federal 
judicial power. This case does not present 
the question which might arise if the state of 
Connecticut by appropriate legislation had ac- 
cepted for its courts the jurisdiction which the 
plaintiff invokes. If he could then maintain 
his suit, it would be because the state had in 
effect granted him the right to sue. Ex parte 
Knowles, 5 Cal. 300. But, if congress may au- 
thorize a state court to entertain a plenary ac- 
tion created by a law of the United States, it 
would not follow that the jurisdiction must be 
assumed. The judicial duty of the courts of 
a state is fulfilled when they administer jus- 
tice as its laws require. Stephens, Petitioner, 
4 Gray (Mass.) 559, 562. If they may, when 
not prohibited by the statutes of their state, 
accept jurisdiction of statutory actions given 
by act of congress, they are also free to de- 
cline it; and the objection may be taken by 
demurrer. Ely v. Peck, 7 Conn. 239.” 

Should the courts of the states entertain 
these suits, whether congress intended they 
should or not? This question we reserve for 
discussion hereafter. 





SALES—PROPERTY TENDERED UPON 
CONDITION THAT BUYER PAYS CASH.— 
The case of International Harvester Co. v. Hay- 
worth, decided by Supreme Court of South 
Dakota and reported in 122 N. W. 412, rules 
that where a vendor tenders property pur- 
chased upon executory contract for sale, but 
refuses actual delivery because neither cash or 
approved notes for the purchase price are 
given, as by the agreement, that then the con- 
tract price cannot be sued for, but the only 
remedy is an action for damages for breach 
of contract. In other words, it is held, that 
there must be an unconditional offer to sur- 
render possession to the vendee, notwithstand- 
ing the contract provided for a cash sale or 
its equivalent, and vendee’s default does not 
estop him from claiming there was no sale. 
The court says after construing two sections 
of a state statute that, “two classes of cases 
are provided for: one where the property is 
unconditionally offered to the vendee with the 
intention of vesting the title absolutely in the 
vendee, in which case, if the offer is properly 
made, and the property set apart for the ven- 
dee, the vendor may recover the contract price, 
retaining possession of the property after such 
offer of performance as trustee or bailee of 
the vendee. In the second case, where there 
is to be a delivery upon the compliance of the 
vendee with certain conditions as to the pay- 
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ment or securing the payment for the property, 
in which case the title remains in the vendor, 
and he can only maintain an action for dam- 
ages for breach of the contract on failing to 
accept the property and complying with the 
conditions prescribed in the contract.” 

This court held in the case of Douagiac Mfg. 
Co. v. Higinbotham, 15 S. D. 547, 91 N. W. 330, 
that “title is transferred by an _ executory 
agreement for the sale of personal property 
when the buyer has accepted the property or 
when the seller has prepared it for delivery 
and offered it to the buyer with the intent to 
transfer the title thereto in the manner pre- 
scribed by the statute relating to offers of per- 
formance,” and now it is held, that if the offer 
is conditioned on performance by the seller on 
his part of what he agreed to perform, the 
seller has not the election of suing for dam- 
ages for breach or, retaining possession, as 
buyer’s bailee, suing for contract price. We 
commented on the elder decision of the court 
in 55 Cent. L. J. 181, and our comment shows 
we regarded the facts in the case very differ- 
ently from the South Dakota court in its effort 
to distinguish the two cases. The later case 
ignores entirely the countermanding of buy- 
er’s order in advance of the subject matter of 
the executory contract of sale being either set 
apart or shipped and says the former case 
showed an unconditional tender and refusal to 
accept. Our comment was that the sale being 
repudiated in advance of setting apart and 
shipment, there was no actual sale and in the 
former case held in effect, that there was a 
sale in a mere agreement to buy. The ship- 
ment and unconditional offer came after the 
repudiation. That was a hard ruling against 
buyers and we think we showed it was an er- 
roneous ruling. The court said in the former 
case: “Defendant’s notice of intention to re- 
pudiate the contract did not preclude the plain- 
tiff from performing it on its part.” Now, it 
allows the buyer, after actual shipment and 
tender according to the contract to demand, 
that a tender to make a sale shall disregard, 
as a condition, performance according to his 
contract. . 

The rule is thus stated in 24 Am. & E. Encyc. 
Law, page 1052: “Where the sale is for cash, 
payment, it is said, must precede the transfer 
of title, but the better doctrine appears to be, 
that the transfer of title takes place immedi- 
ately upon the conclusion of the contract, not- 
withstanding the fact that the transaction is 
for cash, the seller having a lien for the price, 
which entities him to retain the posesssion of 
the chattels, until the price is paid, but the 
goods, in the meanwhile, are at the risk of the 
buyer.” 





In New York the rule has been thus stated: 
“When the vendee of personal property, under 
an executory contract of sale, refuses to com- 
plete his purchase, the vendor may keep the 
article for him and sue for the entire purchase 
price; or he may keep the property as his own 
and sue for the difference between the market 
value and the contract price; or he may sell 
the property for the highest sum he can get 
and sue for the balance of the purchase 
money.” Ackerman y. Rubens, 167 N. Y. 405. 
To this was cited several New York cases. 
Any other rule would appear to allow the de- 
fault of the non-performing party an advantage 
arising out of his default. As to passing or 
not of title in sales for cash, where buyer re- 
fuses to pay see note in 68 Cent. L. J. 198. 








FEDERAL EMPLOYERS’ LIABILITY 
ACT. 





History of the Fellow Servant Doctrine. 
—The fellow servant doctrine is not, as 
might at first sight be supposed, an old and 
established principle of the common law. 
As a matter of real fact, the principle was 
first enunciated in the case of Murray v. 
South Carolina R. Co., decided in 1841.1 

It is usually said that the English case 
of Priestly v. Fowler,? decided in 1837, 
is the foundation of the rule. Priestly v. 
Fowler, although it has frequently been so 
cited, is not authority for this proposition. 
In discussing Priestly v. Fowler, and the 
origin of the doctrine, it has been usual for 
judges and lawyers to go upon the theory 
that the doctrine is hoary with age. <A 
Pennsylvania court says, “that the employ- 
er cannot be made responsible for damages 
resulting to a servant from the negligence 
of a fellow servant is a principle as old as 
the common law.’ 

This is a fair illustration of the loose- 
ness with which this doctrine has crept in 
and afterwards found full recognition as a 
part of fundamental law. However, be the 
manner in which it entered the law what it 
may, it was not long after Priestly v. Fow- 
ler ere the doctrine of non-liability was 
accepted as absolute, fixed and irrevocable. 

(1) 36 A. D. 268; 1 McMullan’s Law, 385. 


(2) 1 Jurist, 987; 3 Mees. & W. 1. 
(3) Waddell v. Simonson, 112 Penn. St. 576. 
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Prior to the case of Priestly v. Fowler, 
the English judges had never questioned 
the doctrine of respondeat superior. ‘That 
doctrine had crystallized under the Roman 
system into the maxim qui facit per alium 
facit per se; it had been asserted through a 
long line of English cases; it is simple and 
rational; it can with ease be applied to any 
set of circumstances. The maxim qui facit 
per alium facit per se is simply an assertion 
of the recognized principles of agency. The 


agent in the scope of his employment repre-, 


sents his principal. 

When examined, Priestly v. Fowler is 
found to be unsound in principle, loose in 
reasoning and slovenly in statement. It 
cannot be determined from the case whether 
the defective condition of the van or the 
negligent overloading caused the break- 
down and injury. It does appear that what 
was done was done with the actual know!- 
edge of the defendant. In the language of 
the opinion, “it was overloaded with the 
'” defendant’s knowledge.” If it was done 
with the defendant’s knowledge, what dif- 
ference could it possibly make who did it? 
When it is loaded by his servant with his 
knowledge, it becomes his act. The court 
pays no attention to the long established 
rule of respondeat superior or the doctrine 
of qui facit per alium facit per se. 

The minority opinion in the Murray case, 
supra, furnishes the reasoning which of late 
years has been generally recognized as 
sound. There it is squarely recognized that 
the question is one of agency and that the 
servant in the scope of his employment 
represents the master. Plaintiff, by misun- 
derstanding his case, here put himself out 
of court, for, although at work, he claimed 
to be a passenger. 

The Massachusetts case,* the third of the 
original cases, is the one most commented 
upon and most commended. Chief Justice 
Shaw, in delivering the opinion, treats the 
case as one of “new impression.” ‘While 
he refers to Priestly v. Fowler and to the 
Murray case, he does not discuss them. Un- 
fortunately, however, for the plaintiff in 
the case and for employees in general, 


(4) Farwell v. Boston & Worcester R. Co., 
38 A. D. 339; 4 Metcalf, 49. 





plaintiff’s counsel here, as in the South 
Carolina case, admitted himself out of 
court, because, as the opinion expresses it, 
“it was conceded that the claim could not 
be placed on the principle indicated by 
the maxim respondeat superior.” 

This article does not furnish scope for a 
full discussion, but a close reading of these 
three cases along the lines here suggested, 
will show that the question involved never 
was really decided in either of them. 

Industrial Conditions Causing the Earlier 
Rulings.—At the time of the earlier decis- 
ions, the railroad industry, out of which 
these decisions grew, was in its infancy. It 
was recognized that railroads were neces- 
sary, but capital was wary of entering these 
new and untried fields. When the Murray 
case was decided, the railroad in question 
was owned by the state. The application 
of steam to mechanical industry was new 
and untried. Livingston and his locomotive 
were only a few decades past. The inex- 
perience of railroad managers increased 
the danger to the employee. Lack of capi- 
tal made the companies unable to bear the 
burden of these injuries. The traffic could 
not bear it. As, however, the magnitude of 
railroad enterprises developed, the harsh- 
ness of the rule became more and more 
apparent. Various efforts were made by 
the courts to escape this harshness, the 
most illustrative and most vital ruling along 
this line being the uniform policy of the 
courts to hold the master liable for de- 
fective machinery and appliances. 

The courts seemed unable to break away 
from the unsoundness of the earlier rulings 
and the various distinctions and counter- 
distinctions which have been drawn might 
well justify the layman in saying that the 
purpose of decisions on this question was 
simply to complicate simplicity. 

This utterly confused and irrational con- 
dition resulted at last in the necessity for 
the Employers’ Liability Act, and in dis- 
cussing that act, I will first address my- 
self to its constitutionality. 

Constitutionality.—The lawyer or _ liti- 
gant, when he approaches consideration of 


this Act, is confronted on the threshold by ~ 


the proposition: Is it constitutional ? 
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In considering the act of 1906, the su- 
preme court discussed most exhaustively 
the constitutionality of that act.5 It is 
scarcely within the scope of this article to 
really discuss the constitutional questions 
involved and for such discussion, reference 
is had to the opinion of the justices of the 
supreme court in the case referred to. 

Grounds of Attack Upon First Act.— 
The first act was most seriously attacked 
upon two grounds: 

First: ‘That congress exceeded its pow- 
er in legislating in any way upon the rela- 
tion of master and servant. 

Second: ‘That the act includes interstate 
and intrastate commerce so connected. that 
the tyo cannot be separated. 

Upon numerous other grounds was it 
contended that the act was unconstitutional, 
but these other various grounds were brief- 
ly brushed aside. Mr. Justice White, in 
delivering the majority opinion very clearly 
eliminates the many other questions relied 
upon in argument and only these two 
grounds are recognized as entitled to seri- 
ous consideration. 

The opinion rendered shows clearly the 
grounds upon which the act of 1906 was 
held to be unconstitutional. The question 
now presented to the courts, the lawyer 
and the litigant, is whether the United 
States Supreme Court will declare the pres- 
ent act—the act of 1908—to be constitu- 
tional or unconstitutional. Law is a prac- 
tical science, not a costly dallying with ab- 
stractions, and the question is, not what 
constitutional lawyers think of the act, but 
what the Supreme Court of the United 
State thinks of it. If they say it is con- 
stitutional, it is constitutional. If they say 
it is not constitutional, it is not constitu- 
tional. What that court says ends it, 

Fortunately for lawyers and courts, they 
are not left without an opportunity to very 
clearly understand the views of the preserit 
members of the supreme court upon this 
question—a momentous question to the 
many hundreds of thousands of employees 
concerned, to the vast common carrier in- 
terests of the country, and indeed, to the 


(5) 207 U. S. 463. 





entire people of the country, because of 
necessary dependence for the daily routine 
of life upon these carriers. 

It will be observed that a bare majority 
of five held the act unconstitutional. Of 
these five,.two, Mr. Justice White and Mr. 


-Justice Day held that congress had the right 


to legislate on the relation of master and 
servant when each was engaged in inter- 
state commerce and that the act was uncon- 
stitutional on the sole ground that it applied 
to all carriers whether engaged in interstate 
or intrastate commerce. On ‘this ground, 
and this ground alone, these two Justices 
thought the act unconstitutional. 

The first act was approved on June 11, 
1906. It was held to be unconstitutional 
and immediately thereupon congress sought 
to accomplish the purposes of the original 
act by a new act. In seeking this, they 
had the advantage of the opinions of the 
court in the former case, of all the briefs 
filed, including those of plaintiff’s counsel, 
of the attorney general and of railroad 
counsel. Considering their experience and 
the opportunity to know the opinion of the 
supreme court in this particular case, the 
fact that congress offered this second act 
as constitutional is entitled to the greatest 
consideration. 

It may be safely assumed that the four 
judges who held the other act constitution- 
al, Justice Moody, Justice Harlan, Justice 
McKenna, and Justice Holmes, and the 
two who held that there was a right to 
legislate upon the subject matter, but not 
to legislate on intrastate commerce, Jus- 
tice White and Justice Day; must, all six, 
hold the new act to be constitutional. It is 
safe, in estimating what the court will do, 
to assume that the Chief Justice, whose in- 
creasing infirmities have largely decreased 
his vigor, will take no very active part. It 
is noticeable, too, that Justice Brewer, who 
is usually a most aggressive factor in ex- 
pressing and asserting his opinions, both 
on the bench and elsewhere, rendered no 
opinion in this case; and it is hard to con- 
ceive how it would be possible for him to 
reconcile his previous opinions with an 
opinion holding this new act unconstitu- 
tional. In all of his past utterances, where- 
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soever delivered, he has been a pronounced 
exponent of the extension of federal power 
in every way, shape and form. It would 
seem probable that he refrained from com- 
mitting himself to the rendition of an opin- 
ion here, because it would practically be im- 
possible for him to do s4 without serious in- 
consistency. 

Up to the present w,:ting, only two de- 
cisions upon the constitutionality of the 
present act have been announced; one is by 
Judge Reid of the City Court of Atlanta,° 
and the other is by Judge Trieber, of the 
Circuit Court of the United States for the 
Eastern District of Arkansas.’ Each of 
these judges reached the conclusion that the 
act was constitutional. The lawyer may, 
in my opinion, safely advise that this pres- 
ent act is constitutional and will be so held. 

Other Questions Suggested Regarding 
the Act—Questions naturally presenting 
themselves in addition to the primary one 
of constitutionality may be briefly stated as 
follows: Measure of Damages in Case of 
- Death; The Effect of the Act upon State 
Statutes; The Assumption of Risks; Re- 
moval of the Federal Court ; Reduced Dam- 
ages, Where Negligence is Mutual; What 
Employees Engaged in Interstate Com- 
merce, Territories, etc. 

Measure of Damages in Case of Death. 
—Under the act, damages for death, where 
wife or child is left, are the net value of 
the life of deceased. This is, in many 
cases a substantial advantage to the defend- 
ant corporation, because in many of the 
state acts the gross value was recoverable. 

It is not within the scope of this article 
to discuss the method of computing such 
values, as this is familiar to all lawyers 
who have dealings with this class of liti- 
gation. 

Next of Kin Dependent—The act ex- 
tends the liability beyond the husband or 
wife, parent or child, and includes the next 
of kin dependent upon the employee. This 
does not necessarily mean absolutely de- 
pendent, but dependent in some substantial 

(6) Albert Miller v. Illinois Central Railroad 
Co., 168 Fed. 982. 

(7) Grace Watson, Administratrix v. St. 


Louis Iron Mountain & Southern Railway Com- 
pany. 





degree. Recovery in this class of cases will 
not be, however, the net value of the life of 
deceased, but consideration will be given to 
the extent of financial aid the beneficiary 
could have reasonably expected to receive 
from the deceased had he lived. 

The Effect of This Act Upon State Stat- 
utes.—While the congress has the consti- 
tutional right to legislate wpon matters re- 
lating to interstate commerce, yet: when it 
has not so legislated, the state can legis- 
late so far as relates to interstate commerce 
while carried on in or passing through the 
state. But if the congress does act, its 
action abrogates existing state legislation 
and deprives the state of future authority 
to legislate, and by reason of the Employ- 
ers’ Liability Act, all existing state statutes, 
so far as they relate to employees engaged 
in interstate commerce, become absolutely 
void.® 

Mutual Negligence—Section 3 of the 
act is so clear that it scarcely needs discus- 
sion. It might, however, be well in passing 
to give some attention to the doctrine some- 
times suggested that where both parties are 
equally to blame, there is no recovery. This 
is clearly unsound. With the employee 
free from fault, there would be a full re- 
covery, which would be decreased in pro- 
portion to the employee’s negligence and in 
the event each is equally at fault, the re- 
covery would be fifty per cent of the actual 
injury. 

A very full and satisfactory discussion 
of this subject is found in the admirable 
work of Mr. Beach on Contributory Negli- 
gence. Of course, the original rule was 
that there could be no apportionment of 
darsages. The ground upon which this was 
put, acording to Mr. Justice Strong, was 
“that the law cannot measure how much 
the damage suffered is attributable to the 
plaintiff’s own fault.” 


To my mind this is about as absurd a pro- 
position as was ever uttered by a lawyer of 
position. Why cannof the law so measure? 
If it has no power so to do, it ought to find 
it. The purpose of the law is to administer 
the affairs of men, and when any question 


(8) 207 U. S. 496. 
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comes up, the judge who lies supinely upon 
his mental back and says: “This is beyond 
the power of the law,” shows himself utter- 
ly ignorant of the real genius of the com- 
mon law. The proud boast of that system 
of law has ever been its capacity to meet 
every issue, to enforce every right and to 
furnish a remedy for every wrong. The 
common law records are full of the asser- 
tion of this principle and writ after writ, 
zemedy after remedy, have been created by 
the common law judges to accomplish this 
very purpose. It is such puerile whinings 
as the one I now condemn which have too 
often of late years caused many thoughtful 
men to feel a profound contempt for the 
law and its administration. There has been 
a strong tendency on the part of many ju- 
dicial thinkers in recent years to recognize 
the fairness of the principle enacted in this 
statute. Be that as it may, the law is now 
fixed so far as concerns employees engaged 
in interstate commerce on railroads. 

Assumption of Risks—Section 4 brings 
up the question of assumption of risks. 
This question is one of those on which 
there is a multitude of decisions. The 
United States Supreme Court has, how- 
ever, pretty well established its. views up- 
on this subject, and it is safe to say that 
there will be a strong tendency on the part 
of the state courts to follow this line of de- 
cisions.® Indeed, as the act will ultimately 
be construed by the United States Supreme 
Court, it is necessary for the state courts to 
follow the rulings of that court. 


The risks referred to must be, in the na- 
ture of things, confined to defective ma- 
chinery or appliances of which the employee 
has knowledge. Under the federal deci- 
sions this is a jury question and it is one 
of ordinary care, the rule being that it is 
for the jury to determine whether by ‘con- 
tinuing to use the defective appliances 
with the knowledge that they were defec- 
tive, he was guilty of such negligence as to 
bar recovery. 

Remozval.—Unless there is some real 
question of the interpretation of the act, 


(9) 211 U. 
cited. 


S. 459; Butler v. Frazee, and cases 





cases cannot be removed to the federal 
court, merely because suit is brought under 
this act. This principle is fully discussed 
in the case of Defiance Water Company v. 
Defiance.’” 

Chief Justice Fuller delivered the opinion 
of the court in the following language: 
“When a suit does not really and substan- 
tially involve a dispute or controversy as 
to the effect or construction of the constitu- 
tion or laws of the United States, upon the 
determination of which the result depends, 
it is not a suit arising under the constitution 
or laws. And it must appear on the record, 
by a statement in legal and logical form, 
such as is required in good pleading, that 
the suit is one which does really and sub- 
stantially involve a dispute or controversy 


‘as to a right which depends on the con- 


struction of the constitution or some law 
or treaty of the United States, before jur- 
isdiction can be maintained on this ground.” 
Upon careful examination, this case would 
seem to be conclusive upon the subject. | 

The only decision actually rendered un- 
der the present act was rendered by Judge 
Newman, of the Northern District of Geor- 
gia. This was the case of Albert Miller v. 
Illinois Central Railroad Company.? ‘The 
Miller case had been removed to the fed- 
eral court and was remanded by Judge 
Newman, who rendered a very exhaustive 
opinion. The writer was counsel for Mil- 
ler, and is, therefore, thoroughly familiar 
with the case. 

In the course of argumenf, the distin- 
guished and accomplished counsel for the 
railroad company remarked to the court: “I 
have always been taught in construing a 
statute, that the best way to understand its 
meaning is to read its words.” 

In reply to which the writer said: “It is 
undoubtedly well to read the words of a 
statute, but if the court of last resort has 
placed a construction upon the words of 
that statute, it is better still to read the 
words of the court of last resort and un- 
derstand the construction so placed.” 


(10) 
(11) 


191 U. S. 184. 
168 Fed. 982. 
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I am frank to say that as an original commerce. In my opinion, the tendency 


proposition, I would hold that cases 
brought under this act were removable be- 
cause arising under the act, and the reason- 
ing of the editor of the Central Law Jour- 
nal is very hard to answer, but when we 
realize that the Supreme Court of the Unit- 
ed States in a unanimous decision has held 
that there must be some question of con- 
struction and that that question must ap- 
pear in the pleadings, I do not see how a 
case can be removed until the pleadings 
have made a question of construction, un- 
less the court removing desires to proceed 
in the very teeth of the case above cited 
from 191 U. S. 


Of course, the result of this is that the 
defendant is deprived of the right of re- 
moval, because he cannot make an issue 
as to the interpretation of the act without 
pleading, and when he pleads he waives his 
right of removal. If the defendant were 
thus deprived of a substantive right, it 
would be a grievous injustice, but it is 
really only the loss of a technical right by 
reason of a technicality. The original rea- 
son for the removal of cases to the federal 
court, in cases of this kind was that there 
might be danger lest the state court should 
not enforce fairly and justly federal stat- 
utes. To-day no one questions the ability 
and willingness of the state courts to en- 
force federal statutes. If the state court 
commits error it can be corrected by writ of 
error to the state court of last resort from 
the Supreme Court of the United States. 

The tendency of some learned lawyers 
and judges is to be carried too far by 
subtle technicalities. They are very much 
like the man who tried to cut cord-wood 
with a razor. 

What Employees Engaged in Interstate 
Commerce.—This question was very fully 
discussed when the first Liability Act was 
before the supreme court, and the cases 
there cited show the position of the supreme 
court upon the subject. Of course, an em- 
ployee actually running on a train from 
one state to another is engaged in interstate 


(12) 69 Cent. L. J. 19. 





of the courts will be to include all em- 
ployees of interstate railroads under this 
head. Unquestionably, Congress has the 
right and should exercise the right to pro- 
tect interstate commerce, and anyone ac- 
tually engaged in that work must logically 
be held to be subject to this protection. 
The machinist who overhauls an inter- 
state engine is just as much engaged in 
interstate commerce, in the broad sense in 
which it is used by the court, as is the en- 
gineer who runs upon that engine. 
Territories, Etc—I have given no dis- 
cussion to the territories and possessions of 
the United States, as what I have said 
can, without effort, be applied to that part 
of the act. Burton SMITH. 
Atlanta, Ga. 








NEGLIGENCE—WHEN INDISPUTABLE. 





MITTELSDORFER v. WEST JERSEY & S. 


R. CO. 





Court of Errors and Appeals of New Jersey, 
June 18, 1909. 





One who, while riding in the private con- 
veyance of another, is injured by the negli- 
gence of a third party may recover against the 
latter, notwithstanding that the negligence of 
the driver of the conveyance in driving his 
team contributes to the injury, where the per- 
son injured is without fault and has no au- 
thority over the driver. 


TRENCHARD, J.: Sarah A. Mittelsdorfer 
was riding in a carriage owned and driven 
by one Goldthrop. The wagon was struck 
by defendant’s steam railroad train at a grade 
crossing, and Mrs. Mittelsdorfer was thrown 
out and injured. She brought this suit to 
recover damages for personal injuries, and 
recovered a verdict at the Atlantic circuit. 
This writ of error brings here for review the 
judgment entered thereon. 

It is conceded by the defendant company 
that the evidence justified the jury in finding 
that the defendant was negligent in failing to 
give the statutory signals. It seems also to 
be conceded by the plaintiff that Goldthrop, 
the driver of the carriage, was negligent in not 
observing the train. But whether so con- 
ceded or not, yet for the purpose of this case 
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We assume that the evidence conclusively dem- 
onstrates that, if he had used his eyes with 
the care required by law, he would have seen 
the approaching train in time to have avoided 
the collision, and that his failure so to do was 
negligence which contributed to the collision. 
Pennsylvania R. R. Co. v. Righter, 42 N. J. 
Law, 180. 

It further appeared from the evidence that 
Mrs. Mittelsdorfer was not driving the team, 
and had no control over it or the driver. She 
was merely a passenger, and was riding at the 
invitation of the driver and owner. The driver 
was not her servant, but a neighbor who had 
invited her to ride with him because of the 
heat of the day. The defendant company 
therefore properly concedes that the negligence 
of the driver was not imputable to her. New 
York, L. E. & W. R. R. Co. v. Stein-Brenner, 
47 N. J. Law, 161, 54 Am. Rep. 126; Consoli- 
dated Traction Co. v. Hoimark, 60 N. J. Law, 456, 
38 Atl. 684; Noonan v. Consolidated Traction 
Co., 64 N. J. Law, 579, 46 Atl. 770. The con- 
tention of the defendant company is that Mrs. 
Mittelsdorfer was guilty of contributory negli- 
gence, and error is assigned upon the refusal 
of the trial judge to nonsuit the plaintiff upon 
that ground. We think the motion was prop- 
erly denied. 

The defendant insisted that Mrs. Mittels- 
dorfer was negligent in not looking for the 
train. It is evident from the testimony that 
Mrs. Mittelsdorfer did not look for the train 
because she observed .that ‘the driver was 
looking. 
ordinary farmer’s covered carriage, the rear 
curtain of which was up. Whether the side 
curtains were up or down does not clearly 
appear. Neither does it clearly appear how 
the seat of the carriage was ‘ocated with 
reference to the curtains. They were pro- 
ceeding slowly. As they approached the cross- 
ing, she observed the driver look out up and 
down the track, and she supposed he was look- 
ing for the train. The general rule with 
respect to the plaintiff’s right to recover, under 
such circumstances, to be gathered from cases 
in our own and other jurisdictions, both feder- 
al and state, is this: One who, while riding 
in the private conveyance of another, is in- 
jured by the negligence of a third party, may 
recover against the latter, notwithstanding 
that the negligence of the driver of the con- 
veyance in driving his team contributes to the 
injury, where the person injured is without 
fault, and has no authority over the driver. See 
cases collected in note to Am. & Eng. Ann. 
Cas. vol. 3, p. 703. In the case at bar, as we 
have pointed out, the relation of master and 
servant, or principal and agent, or mutual re- 


She was seated beside him in an’ 





sponsibility in a common enterprise, did not in 
fact exist between the plaintiff and the driver 
such as would defeat the plaintiff’s recovery. 
Consolidated Traction Co. v. Hoimark, 60 N. J. 
Law,, 456, 38 Atl. 684. 

The only remaining question for considera- 
tion is whether the plaintiff was so conclusive- 
ly at fault as to preclude recovery. The fact 
that the plaintiff was a guest did not relieve 
her from exercising ordinary care. Farley 
v. Wilmington, etc., R. Co., 3 Pennewill (Del.) 
581, 52 Atl. 548; Lake Shore, etc., R. Co. v. 
Boyts, 16 Ind. App. 640, 45 N. E. 812; West 
Chicago St. R. Co. v. Piper, 165 Ill, 325, 46 N. 
E. 186; Payne v. Chicago, etc., R. Co., 39 Iowa, 
523. It is not contended that plaintiff was at 
fault in accepting the invitation of the driver. 
She had no knowledge that he was incompe- 
tent. Nor was there anything in his driving 
to indicate to her that he was careless. She 
testified as follows: “Q. At what gait was his 
horse going along Cologne avenue? <A. We 
were going slowly. Q. Do you remember as 
you approached the railroad crossing? A. I 
remember his looking out. I supposed we were 
at the crossing or near it. Q. What did he 
do in regards to looking out? A. He looked 
out and looked up and down for the train both 
ways. I supposed he was looking for the 
train. He didn’t say, but I saw him look out.” 

The plaintiff did not see the train, and 
therefore no: fault can be attributed to her in 
failing to apprise the driver of the impending 
danger. She says that she did not attempt 
to make any observations as to whether a 
train was coming. We think the irresistible 
inference from the testimony is that she did 
not look because she ‘had observed that the 
driver appeared to be looking. She says that 
she kept quiet, refraining from conversation, 
presumably so as not to distract the driver. 
Just what opportunity the plaintiff had for 
observation up and down the track from her 
natural position upon the seat of the carriage 
does not appear. It is under these circum- 
stances that the defendant company insists 
that she was so clearly guilty of negligence 
in not looking as to require a nonsuit. We 
think not. When we consider that an attempt 
upon the part of the plaintiff to watch for the 
train, in the situation as it existed, might have 
interfered with the observations of the driver, 
we think that the question whether her con- 
duct, in not attempting to look for the train 
when she saw that the driver was looking, was 
common prudence was a fair question for the 
jury. Davis v. Central R. R. Co. of N. J., 67 
N. J. Law, 660, 52 Atl. 561; Consolidated Trac- 
tion Co. vy. Behr, 59 N. J. Law, 477, 37 Atl. 142; 
Howe v. Minneapolis, etc., R. Co., 62 Minn. 71, 
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64 N. W. 102, 30 L. R. A. 684, 54 Am. St. Rep. 
616; United Rys. Co. v. Biedler, 98 Md. 564, 
56 Atl. 813; Cotton v. Willmar, etc., R. Co., 99 
Minn. 366, 109 N. W. 835, 8 L. R. A. (N. S.) 
643, 116 Am. St. Rep. 422; Shultz v. Old Colony 
St. Ry., 193 Mass. 309, 79 N. E. 873, 8 L. R. A. 
(N. S.) 597, 118 Am, St. Rep. 502. 

The motion to nonsuit being properly re- 
fused, the judgment of the court helow is af- 
firmed. 


Note—The Beginning of the Doctrine of Im- 
puted Negligence and the Situation in Which 
Its Repudiation Leaves Guests of Drivers and 
Associates in Common Enterprises.—The prin- 
ciple announced in Thorogood v. Bryan, 8 C. B. 
115, in 1849, that injuries caused by want of care 
on the part of the driver of an omnibus to a 
passenger gave no right of action, received in this 
country only scant recognition. There are two 
cases of prominence on that side of the question, 
viz.: Lockhart vy. Lichtenthaler, 46 Pa. 151, and 
Prideaux vy. Mineral Point, 43 Wis. 513, 28 Am. 
Rep. 558. See also Philadelphia & R. R. Co. v. 
Boyer, 97 Pa. 71; Brown v. New York C. R. Co., 
32 N. Y. 597, 88 Am. Dec. 353. There are cases 
quite beyond citation, which have swelled the 
chorus of disapprobation of such a ruling. Vide 
note on page 6o1 of 8 L. R. A. (N. S.). The 
reason for the rejection of the Thorogood case 
is thus set forth by Field, J., in Little v. Hackett, 
116 U. S. 366: “The decision in Thorogood v. 
Bryan rests upon indefensible ground. The 
identification of the passenger with the negligent 
driver or owner, without his personal co-opera- 
tion or encouragement, is a gratuitous assump- 
tion. There is no such identity. The parties are 
not in the same position. The owner of a public 
conveyance is a carrier, and the driver or other 
person managing it is his servant. Neither of 
them is the servant of the passenger, and his as- 
serted identity with them is contradicted by the 
daily experience of the world.” One man takinga 
public conveyance, therefore, relies on a compe- 
tent driver, just as he does on safe rolling stock, 
vehicles, and, in case of railway trains, road-bed 
and track, the common carrier agreeing to fur- 
nish one just as much as the other. 

In Wisconsin it has been held by a long line of 
decisions that imputable negligence applies to a 
person riding with another upon invitation arising 
out of the former trusting himself to the other’s 
care, he being distinguished from one who “en- 
ters a public conveyance in some sort of moral 
necessity.” Lightfoot v. Winnebago Traction Co., 
123 Wis. 479, 102 N. W. 20, is a late one of the 
cases issuing from Prideaux v. Mineral Point, 
43 Wis. 513. The Michigan court imputed neg- 
ligence to one riding upon invitation, on the 
ground that a driver and his passenger in a 
private vehicle were, in effect, one and the same 
person. For late case in Michigan ruling, see 
Mullen v. Owosso, 100 Mich. 103, 58 N. W. 
663. 23 L. R. A. 693, 43 Am. St. Rep. 436. So in 
effect seems jt to have been ruled in Whittaker 
v. Helena, 14 Mont, 424, 35 Pac. 904, 43 Am. St. 
Rep. 621. Evensen vy. Lexington & OB. 
Street R. Co., 187 Mass. 77, 72 N. E. 355, spoke of 
the plaintiff having “intrusted himself to the care 
of the driver,” and it was said: “The question 
therefore upon this branch of the case is whether 
(the driver) was in the exercise of due care,” and 





that was left to the jury to say. In the later 
case of Kane y. R. Co., 192 Mass. 386, 78 N. E. 
485. the facts show a boy of 13 years of age was 
injured while sitting on the side of a “pung” 
loaded with grease boxes, by permission of the 
driver. The driver drove so near to defendant's 
tracks as to cause the boy’s knees to be struck 
by a passing car The court said: “Under the 
circumstances of this case the plaintiff cannot re- 
cover, if either his own negligence or that of the 
driver contributed to the happening of the acci- 
dent.” In Stofford v. Oskaloosa, 57 lowa, 748, 
11 N. W. 668, the driver of a sleigh, with whom 
plaintiff was riding by invitation, was habitually 
careless, and the court said: “If the driver was 
negligent, plaintiff could not recover, whether 
he did or did not have notice of prior negligence. 
or habits of negligence, of the driver.” In Slater 
v. R. Co., 71 Iowa, 209, 32 N. W., it was held of 
a child 12 years of age injured by a loco.notive 
striking a carriage in which was his mother, a 
young lady and the driver, the driver's negligence 
was imputed to him. But these two cases were 
distinguished in Nesbit vy. R. Co., 75 Iowa, 314, 
39 N. W. 516, 1 L. R. A. 152, 9 Am. St. Rep. 486, 
by saying that the exposure to danger in the Slater 
case was by the mother, under the circumstances. 
and the other was obiter, and it is said: “If one 
is but the guest of another and neither has nor 
assumes the right to direct or control the conduct 
of the driver,” the latter’s negligence is not im- 
putable to him. 

This case lays down the following propositions : 
(1) When several parties are engaged in a com- 
mon enterprise and one is injured by the joint 
negligence of one of his associates and another, 
the negligence of his associate will be imputed to 
him.” (2) When the person is injured through 
the common negligence of one, who, from their 
relation, is bound to care for and protect him. 
and another, the negligence of the former will be 
imputed to him.” 

In Southern Ry. Co. y. King, 128 Ga. 383, 57 S. 
E. 687, 11 L. R. A. (N. S.) 829, this duty of pro- 
tection was held not to make the negligence of a 
husband in driving a buggy, in which the wife was 
riding with him, imputable to her. And in Ala- 
bama it was held, that the fact that plaintiff, a 
fireman, and the driver of a hose cart, were both 
in the employ of the city and engaged in a com- 
mon enterprise, did not make the negligence of 
of the driver imputable to plaintiff, where the 
cart tipped over through defendant's negligence. 
Elyton Land Co. v. Mingea, 89 Ala. 521, 7 So. 
666. The rule of being engaged in a common 
enterprise making negligence of one imputable 
to others was applied in Kentucky to the case of 
plaintiff and his companion hauling fodder with 
a team, and there was joint negligence between 
defendant and such —— who was driving 
the team. nr & N. R. Co. v. Armstrong, 
105 S. W. 4 

The ped ng as to guests seems to be, that there 
is no imputed liability for negligence of driver, 
where the guest has no authority over him, but 
the guest must exercise due care himself—that 
is, he must believe the driver competent, and 
must endeavor reasonably to avoid danger. In 
other words, while the guest entrusts himself in 
a measure to the driver, if he has the same oppor- 
tunity to discover peril he must use what means 
are within his control, or by warning to escape 
same. See Bush v. Union Pac. R. Co., 62 Kan. 
709, 64 Pac. 624; Cahill v. R. Co., 92 Ky. 345, 18 
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S. W. 2; Marsh v. R. Co., 104 Mo. App. 577, 78 
S. W. 284; Loso v. Lancaster County (Neb.), 
109 N. W. 752; Galveston, etc., R. Co. v. Kutac, 
72 Tex. 643, 11 S. W. 127. 

The summary of decision seems to be that, 
while the doctrine of imputed negligence has very 
limited application, yet passengers in private ve- 
hicles are not entitled to rely as implicity on 
drivers being careful as one who from “a sort 
of moral necessity” rides in a public cenveyance. 
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JEWETT’S ELECTION MANUAL, 17TH ED. 

This volume shows the election law of the State 
of New York with annotation of New York de- 
cisions, both court and by attorneys general, 
with derivation of new sections, cross references 
to statutes and notes by consolidation of New 
York statutes. There are also given a number 
of election law forms. Upon the whole the 
volume seems quite meritortous, and certainly 
practical from the New York standpoint, and 
the readiness with which it enables one to run 
down judicial decisions commends its utility 
even outside of that state. 

The volume contains 671 pages, bound in 
buckram or heavy paper covers, and is from 
the publishing house of Matthew Bender & Co. 
of Albany, N. Y. 
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This volume of more than 1,200 pages con- 
tains selected cases from seventeen states, viz. 
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nois, Iowa, Louisiana, Maryland, Massachusetts, 
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tion at the end of each case. The index to notes 
of itself embraces nine pages, and several of 
these notes are very exhaustive, and upon such 
important questions as Community Property, 
Liability of Grantee on Covenants and Condi- 
tions in the Deed, Jurisdiction of Equity in 
Actions to Quiet Title, Evidence to Prove Ille- 
gitimacy of Child Born in Wedlock, etc., ete. 
The manner and merits of these reports are, as 
we know, beyond the need of particular discus- 
sion. 

This volume is in sheep and from the publish- 
ing house of Bancroft-Whitney Co., San Fran- 
sisco, Cal. 





COOK’S CRIMINAL CODE, 21ST EDITION. 

This bok relates to the Penal Law and 
Code of Criminal Procedure of the State off New 
York, as amended. The consolidated laws of 
this state make such a volume an apparent 
necessity, the penal law of that state having 
been repealed and a new penal law arranged 
alphabetically. having been enacted to super- 
sede it. There is very extensive annotation in 
this volume, which is not confined to New York 
decisions, but cases from other states are very 
freely cited and the substance of their rulings 
set forth, as for example, see pages 299, 310, 
314, etc. There are, of course, special features 
which to an extent localize the importance of 
the work 

The volume is in law buckram, contains in its 
two parts over 1,200 pages, and is published by 
Matthew Bender & Co., Albany, N. Y. 





CORRESPONDENCE. 


Editor Central Law Journal: 

Dear Sir: In your number of the 3d inst., page 
166, one of your correspondents discusses the 
question, “What Employees Come Within the 
Protection of the Federal Employers’ Liability 
Act.” The discussion is timely and intelligent, 
but there are some questions connected with 
this matter that have not been answered. I 
think the following positions would be taken as 
correct: 

First.—As to interstate commerce, 
has the power to regulate. . 

Second.—As to intrastate commerce, the sev- 
eral states have the power of regulation. 

Now, if an employee is injured while engaged 
upon a train handling both interstate and intra- 
state commerce, has he a choice of remedies, 
that is, may be proceed under the Federal Act 
or under the state provisions or common law, 
as the case may be, or, being engaged in inter- 
state commerce, is his remedy under the Fed- 
eral Act exclusively? 

I will be pleased to see a discussion on these 
points. Yours truly, 

G. E. McCAUGHAN. 





Congress 


Chicago, Ill. 

Note.—Our correspondent is kindly referred 
to another column of this issue, as bearing 
somewhat upon his inquiry. In the future we 
hope to treat the matter he refers to more 
specifically.—Editor. 








HUMOR OF THE LAW. 





Lord Morris, the famous Irish judge, was 
once presiding on assizes at Coleraine during 
the hearing of an action for horse poisoning, 
when he was very much amused by the self- 
sufficient air with which a doctor was giving 
evidence to the effect that twelve grains of the 
poison in question could be administered to a 
horse with fatal consequences. The judge event- 
ually said to the witness, “Tell me this, wouldn’t 
two grains kill the devil himself if he swallow- 
ed them?” The medico, much shocked at the 
question, drew himself up in the box in pom- 
pous fashion, and replied: “My lord, I never 
had the honor of prescribing for that patient.” 
To this Lord Morris—using broadest of Irish 
brogues—replied, in a most confidential tone: 
“Ah! no, dochter, dear, ye nivir had. Mhore’s 
the pity, for the old boy’s still alive.”—Law 
Notes. 


The Illini, hard pressed by their relentless 
foes, the Pottawatomies, had climbed to the 
summit of a tall, precipitous rock on the banks 
of the Illinois river. 

There the last survivors of a once powerful 
tribe had fortified themselves, and were safe 
from their enemies for the time, but were 
slowly starving to death. 

“But why starve?” inquired the bystanders. 

“Because,” they answered, irritably, “the 
fellows who own the rock will not permit us 
to bring any luncheon to the top of it, and 
we can’t afford to board at the big hotel at 
the foot of it.” 

So the place was called Starved Rock, which 
name it bears to this day.—Exchange. 
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2. Action—Conditions Precedent.—A party 


given a right of action by local statute cannot 
escape performance of precedent acts which 
condition the right by resort to the forum of 
another jurisdiction—Denver & R. G. R. Co. v. 
Waener, U. S. C. C. of App., Eighth Circuit, 167 
Fed. 75. 

2. Adverse Possession—Color of Title.—A 
claim without title or possession never ripens 
into a title.—Hillman Land & Iron Co. v. Mar- 
shall, Ky., 119 S. W. 180. 

3. Assault and Battery—Injury to Passenger. 
—Actual knowledge by a carrier’s servants of 
the peril of a passenger, sufficient to render 
the carrier guilty of wanton negligence, need 
not be positively and directly shown, but may 
be proved by circumstances from which such 
knowledge is a legitimate inference.—Birming- 


ham Ry., Light & Power Co. v. Jung, Ala., 49 
So. 434. 
4. Attachment—Liability on Bond.—In an 


action on an attachment bond for wrongful at- 
tachment, where plaintiff claimed damages for 
attorney’s fees, the burden was upon him to 
prove the value of such services by evidence. 
—State ex. rel. First Nat. Bank of Fresno, Cal. 
v. Flarsheim, Mo., 119 S. W. 17. 


5. Bankruptey—Adjudication After Jury Trial. 
—An adjudication of bankruptcy following a 
jury trial and based on the verdict of the jury 





is reviewable only on writ of error as in an 
action at common law.—Lennox v. Allen-Lane 
Co., U. S. C. C. of App., First Circuit, 167 Fed. 





114. 
6. Rights of Trustee.—A trustee in bank- 
ruptecy succeeds only to a debtor’s rights at 


the time of the adjudication, and his title 
vests as of that day.—Bennett v. Aetna Ins. 
Co., Mass., 88 N. E. 335. 

# Benefit Societies—Construction of Benefit 
Certificate.—A condition in a life policy, opera- 
tive on the contract only after the death of 
insured, must receive a liberal and reasonable 
construction in favor of the beneficiary.—Su- 
preme Tent, Knights of the Maccabees of the 
World v. Ethridge, Ind., 87 N. E. 1049. 

8. Bills and Notes—Acceptance of Check.— 
Charging maker of check with amount of check 
and crediting payee held to constitute accept- 
ance of check.—Second Nat. Bank v. Gibboney, 
Ind., 87 N. E. 1064. 

9. Brokers—Commissions.—Where a_ real 
estate broker is employed for a definite period 
to procure a purchaser of the property of the 
owner, and the broker is discharged without 
cause, the owner held liable for the damages 
occasioned thereby.—Johnson & Moran vy. Bu- 
chanan, Tex., 116 S. W. 875. 

10. Carriers—Joint Rates.—The general rule 
that connecting carriers, each having an es- 
tablished local rate, but no joint rate, cannot 
by contract make a joint rate for less than the 
two local rates has no application, where such 
roads have no established local rates.—Kansas 
City Southern Ry. Co. v. C. H. Albers Commis- 
sion Co., Kan., 99 Pac. 819. 

11. Liability for Acts of Local Officers.— 
A carrier held liable for the excesses of local 
police called in by the carrier’s train dispatch- 
er to assist in the ejection of trespassers from 
the train—Texas & P. Ry. Co. v. Diefenbach, 
U. S. C. C. of App., Fifth Circuit, 167 Fed. 39. 

12 Liability of Initial Carrier—Where an 
initial carrier contracted for a through ship- 
ment, it would be liable as an insurer for any 
breakage, anywhere on the route, whether from 
negligence or not, unless there was a considera- 
tion for the restriction of its common-law lia- 
bility. and it would be liabie for negligent 
breakage whatever rate was charged.—Black- 
mer & Post Pipe Co. v. Mobile & O. R. Co., Mo., 
139 & WW. 3e 

13. Regulation.—The police power of a 
state may properly be exercised to secure a 
proper performance of duty within the limits 
of the state on the part of railroad companies 
engaging in interstate commerce.—Pittsburg, 
c., CG & St. L. Ry. Co. v. State, Ind., 87 N. E. 
1034. 

14, Unloading. — Participation of con- 
signee’s servant in unloading held not to shift 
the carrier’s duty to safely unload.—Creel v. 
Missouri Pac. Ry. Co., Mo., 119 S. W. 30. 

15. Chattel Mortgages—Assignment.—An 
estoppel of a prior mortgagee to assert his 
claim under his mortgage against subsequent 
mortgagees may be asserted by assignees for 
value of the subsequent mortgagees.—Powell v. 
Tinsley, Mo., 119 S. W. 47. 

16. Colleges and Universities—Actions 
Against.—The University of Minnesota Athletic 
Association is a branch of the University of 
Minnesota, and is not a proper party defendant 
in an action brought by a spectator injured by 
the collapse of the platform at a football game. 
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—George v. University of Minnesota Athletic 
Ass’n., Minn., 120 N. W. 750. 


17. Commerce—Powers of State-——Where a 
contract for shipment of goods by a carrier 
was made in the state and the shipment was 
wholly within the state, decisions and opinions 
of the Interstate Commerce Commission or the 
acts of Congress upon which they are based 
are of no binding force in determining the ef- 
fect of state statutes on the contract.—Alabama 


Great Southern R. Co. v. McCleskey, Ala., 49 
So. 433. 
18. Compromise and Settlement—Impeach- 


ment for Fraud.—A party to a settlement can- 
not avoid the same on the ground of fraud 
while retaining money and notes received by 
him thereunder.—Cook v. Fidelity & Deposit 
Co. of Maryland, U. S. C. C. of App., Ninth Cir- 
cuit, 167 Fed. 95. 


19. Confusion of Goods—Commingling of 
Funds.—Where a bank commingles its own 
collaterals for cottons to secure its own debts 
with collaterals held to secure a depositor’s note 
payable through it, so that it is impossible to 
distinguish between them, all become the prop- 
erty of the depositor to secure the note.—First 
Nat. Bank v. Henry, Ala., 49 So. 97. 

20. Constitutional Law—Obligation of Con- 
tracts.—A state statute which lessens the ef- 
ficacy of the means for enforcing the obligation 
of a contract in existence when the obligation 
was incurred is unconstitutional as impairing 
the obligation of the contract.—City of Cleve- 
land, Tenn. v. United States, U. S. C. C. of App., 
Sixth Circuit, 166 Fed. 677. 

21. Copyrights—Action for Infringement.— 
Where an American copyright of a German 
play was taken in the name of the author, & 
contract by which he granted the stage right 
to produce the play in the United States to 
another does not vest the latter with the right 
to sue in his own name for infringement of the 
copyright.—Lederer v. Saake, U. S. C. C., E. D. 
Penn., 166 Fed. 810. 

22. Corporations—Contract for Guaranty.— 
A eontract of guaranty by an ordinary com- 
mercial or industrial corporation held ultra 
vires.—Houser v. Farmers’ Supply Co., Ga., 64 
S. E. 293. 

23. Dividends by Insolvent Corporation.— 
Directors of an insolvent corporation held re- 
quired to account for checks issued in pay- 
ment of dividends on the stock and turned in 
and credited on installments due on the pur- 
chase price of certificates of indebtedness issued 
by the corporation.—Ebelhar v. German-Ameri- 
can Security Co.’s Assignee, Ky., 119 S. W. 220. 

24, Invalid Incorporation.—Defect in the 
acknowledgment of the articles of incorpora- 
tion, and failure to give the statutory notice, 
held, not ground for dissolution at the suit of 
a stockholder.—Troutman v. Council Bhuffs 
Street Fair & Carnival Co., Iowa, 120 N. W. 730. 

25. Liability for Wrongs.—Corporations 
are liable for every wrong of which they are 
guilty, and in such cases the doctrine of ultra 
vires has no application.—First Nat. Bank v. 
Henry, Ala., 49 So. 97. 

26. Nonassessable Stock.—Where a _ cor- 
poration issues a certificate of stock, stating 
that the shares represented are “nonassessable” 
such provision may be relied upon and enforced 
by the stockholder.—Wall vy. Basin Mining Co., 
Idaho, 101 Pac. 733. 

27. Covenants—What Law Governs.—Coven- 

















ants of seisin, right to convey, and against in- 
cumbrances held covenants which run with the 
land, and are governed by the lex rei sitae.— 
Beauchamp v. Bertig, Ark., 119 S. W. 75. 

28. Criminal Evidence—Description of Prop- 
erty.—Objection that an information describes 
the property stolen as merely a certain amount 
of money held not properly raised by motion in 
arrest, or by objection to introduction of any 
evidence.—State v. Collins, Kan., 99 Pac. 817. 

29. Damages—Interest as Damages.—Inter- 
est is only given by way of damages for the 
detention of a debt.—Tuttle v. Bisbee, Iowa, 120 
N. W. 699. ; 

30. Dedication—Exclusiveness of Statutory 
Methods.—Statutory methods whereby land may 
be dedicated to public use do not prevent the 
creation of such uses by common-law dedica- 
tion.—East Birmingham Realty Co. v. Birming- 
ham Machine & Foundry Co., Ala., 49 So. 448. 

31. Deed—Ancient Documents.—A deed more 
than thirty years old, and otherwise entitled to 
admission as an ancient document, needs no 
further prima facie proof of its execution — 
Leverett v. Tift, Ga., 64 S. E. 317. 

32. Consideration.—A deed sustained by 
love and affection is not invalid for reciting a 
money consideration which did not pass.—Bur- 
row v. Hicks, Iowa, 120 N. W. 727. 

33.——Reservations.—Where parents volun- 
tarily and without fraud conveyed a tract to 
their son, reserving the right to use the land 
for life, the conveyance could not afterwards 
be canceled on the ground that the son had 
treated his father disrespectfully.—Chappell v. 
Chappell, Ky., 119 S. W. 218. 

34. Restrictions.—A covenant in a deed by 
the grantor as to the use of adjoining property 
owned by him held binding on the grantor and 
all persons claiming under him with notice.— 
Brown v. Huber, Ohio, 88 N. EB. 322. 

35. Embezzlement—Elementgs of Offense.—To 
sustain a charge against one for the fraudulent 
embezzlement of his employer’s money, it is 
necessary to show that he received and failed 
to pay it over with intent to defraud.—Money- 
weight Scale Co. v. McCormick, Md., 72 Atl. 537. 

36. Emi t D i Injuries to Abutting 
Owners.—An owner of land abutting on a 
street on which a railroad maintained and op- 
erated its tracks held entitled to recover for 
the damages resulting in consequence of the 
increase of traffic—Hutcheson v. International 
& G. N. R. Co., Tex., 119 S. W. 85. 

37. Injury to Property Not Taken.—The 
injury to land from the obstruction of the flow 
of surface water held to be an element of 
damage in taking land for the right of way of 
a railroad.—Blunck v. Chicago & N. W. Ry. Co., 
Iowa, 120 N. W. 737. 

38. Necessity.—Determination by munici- 
pal officers of the questions of public use and 
public necessity held, in the absence of fraud, 
conclusive in a proceeding to condemn for a 
street.—City of Tacoma v. Titlow, Wash., 191 
Pag. 827. 

39. cquity—Bill of Review.—To entitle a 
party to a bill of review for new matter not 
only must the matter be new, but must be such 
as the party by the use of reasonable diligence 
could not have known.—Lanahan y. Lanahan, 
Md., 72 Atl. 672. 

40. Estates—Merger.—The doctrine of merger 
of estates does not apply where there are 
equities which would be thereby defeated.— 
Beauchamp v. Bertig, Ark., 119 S. W. 75. 
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41. Escrows—Nature and Requisites——The 
leaving of a deed by a grantor in the hands of 
his agent or attorney for delivery, or the pay- 
ment, does not make the deed an escrow.—Wat- 
son v. Chandler, Ky., 119 S. W. 186. 

42. Evidence—Copy of Telegram.—A copy 
of a telegram is admissible in evidence only on 
proof of loss of the original.—Mims v. Western 
Union Telegraph Co., S. C., 64 S. E. 236. 

43. Handwriting.—The jury are at liberty 
to use their own judgment in the matter of 
handwriting, and are not obliged to follow the 
opinion of experts.—In re Thomas’ Estate, Cal., 
101 Pac. 798. 

44. Photographs.—A photograph offered in 
evidence need not be verified by the oath of the 
photographer, but the foundation for its intro- 
duction may be laid by any one testifying to 
its correctness as a representation.—Consoli- 
dated Gas, Electric Light & Power Co. v. State, 
Md., 72 Atl. 651. 


45. Testimony in Conflict With Natural 
Law.—The testimony of a witness which con- 
flicts with natural law is not legitimate evi- 
dence, and cannot be considered.—Emrich Fur- 
niture Co. v. Byrnes, Ind., 87 N. E. 1042. 

46. False Imprisonment—Civil Liability.—Im- 
prisonment on a body execution issued by a 
court having jurisdiction of the subject-matter 
will not render the party in whose favor the 
execution is issued, or the constable serving 
the writ, or the magistrate issuing it, liable 
for the false imprisonment.—Feld v. Loftis, IIl., 
87 N. E. 281. 

47. Federal Courts—Interstate Commerce.— 
The exclusive jurisdiction of the federal 
courts of actions for overcharges in violation 
of the interstate commerce law does not ex- 
tend to an action on a contract not in viola- 
tion of that law.—Kansas City Southern Ry. 











Co. v. C. H. Albers Commission Co., Kan., 99 
Pac. 819. 
48.——_Jurisdiction.—The objection that a 


complaint in a federal court omits to allege the 
place of residence of defendants, or that they 
are residents of the district in which they are 
sued, is one that they may waive, and they 
are held to have waived it when they make a 
general appearance, and in a demurrer join 
such objection with the objection that the com- 
plaint does not state facts sufficient to consti- 
tute a cause of action.—Campbell vy. Johnson, 
U. S. Cc. C. of App., Ninth Circuit, 167 Fed. 102. 

49. Principles of Common Law.—The fed- 
eral courts determine the principles of the 
common law and of general jurisprudence, in- 
dependent of the rules applied in the several 
states.—Pennsylvania R. Co. v. Hummel, U. S. 
Cc. C. of App., Third Circuit, 167 Fed. 89. 

60. Fire Insurance—Acts of ‘Insured.—As- 
sured cannot, by abandonment, negligence, mis- 
conduct, or omission of any kind, enlarge his 
own or creditors’ rights, or diminish the com- 
pany’s rights under the policy.—Bennett v. Aet- 
na Ins. Co., Mass., 88 N. E. 335. 

61. Property Covered.—A fire policy insur- 
ing horses contained in a barn held not to cov- 
er the loss of a horse killed by lightning while 
one-eighth of a mile from the barn.—F. E. & 
J. L. Thorp v. Aetna Ins. Co., N. H., 72 Atl. 690. 

52. Frauds, Statute of—Conveyance of Land. 
—A parol contract to convey land in considera- 
tion of services rendered is unenforceable under 
the statute of frauds.—Flowers v. Poorman, Ind., 
87 N. E. 1107. 











53. Promise to Answer for Debt of An- 
other.—An agreement by the owner of a build- 
ing to become liable as surety for material fur- 
nished his contractor is within the statute of 
frauds.—Vicksburg Mfg. & Supply Co. v. J. H. 
Jaffray Const. Co., Miss., 49 So. 116. 

54. Promise to Pay Debt of Another.—A 
promise to pay the debt of another held an 
original undertaking, where made by the prom- 
iser to derive some benefit to himself.—Howell 
v. Harvey, W. Va., 64 S. E. 249. 

55. Fraudulent Conveyances—Restitution of 
Paraphernal Funds.—Conveyance by insolvent 
husband to wife of property to reimburse in 
part paraphernal funds used by him held not 
fraudulent as to creditors.—Simonton v. Scott, 
La., 49 So. 4. 

56. Garnishment—Situs of Debt.—Though 
ordinarily the situs of a debt is constructively 
with the creditor to whom it belongs, the sov- 
ereign of the debtor, by its control of its own 
resident citizens, may by statute subject the 
debt to seizure within its territorial sovereign- 
ty.—Planters’ Chemical & Oil Co. v. A. Waller 
& Co., Ala., 49 So. 89. 

57. Suggestion of Exemption.—Under Code 
1906, Sec. 2346, where garnishee answers that 
defendant claims the debt as exempt, the court 
is without power to proceed until a summons 
has issued requiring defendant to assert the ex- 
emption.—Illinois Cent R. Co. vy. Badley, Miss., 
49 So. 114. 

58. Homestead—Separation of Family.—The 
award of the custody of the children to the 
wife upon granting her a divorce held not to 
discharge the husband’s obligation to support 
them, so as to divest him of his homestead 
right as head of a family; the children in fact 
living with him on-the homestead, and would 
not do so even if the children had lived apart 
from him.—Speer & Goodnight v. Sykes, Tex., 
119 S. W. 86. 

59. Temporary Absence of Owner.—During 
temporary absence of the owner, premises may 
be rented without destroying their homestead 
character.—Shattuck v. Weaver, Kan., 101 Pac. 
649. 

60. Alimony—Husand and Wife.—The chan- 
cery courts of this state have original jurisdic- 
tion to award alimony, independently of a bill 
for divorce, to a wife who has been abandoned. 
—Clisby v. Clisby, Ala., 49 So. 445. 

61. Indemnity—Obstructions in Street.—An 
abutting owner, obstructing a sidewalk, is or- 
dinarily liable over to the city, where compelled 
to pay for injury due to the obstruction.—Byne 
v. City of Americus, Ga., 64 S. E. 285. 

62. Infants—Disabilities—Under Code 1907, 
Sec. 4499, the marriage in Alabama of a woman 
between the ages of 18 and 21 removes her 
disability of nonage, and her subsequent re- 
moval to another state where marriage does not 
have the same effect does not affect her inca- 
pacity to sue in Alabama.—Hays v. Bowden, 
Ala., 49 So. 122. ° 

63. Injunction—Discretion .of Court.—Where 
injury to the moving party from the denial of 
injunction will be immediate and great, while 
the loss to the opposing party will be compara- 
tively small and susceptible in indemnification 
by bond, and the questions are grave, a tem- 

















porary injunction will be granted.—Shubert v. 
Woodward, U. S. C. C. of App., Eighth Circuit, 
167 Fed. 47. 


64. Judgment—Default.—A default judgment 
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on foreclosure referring to the land in the pe- 
tition, but misdescribing it, will be construed 
to embrace the land correctly described in the 
petition.—Sharp v. McColm, Kan., 101 Pac. 659. 

65. Objections to Form.—A motion to mod- 
ify a judgment objectionable in form must be 
made at the term at which the judgment was 
rendered.—Cauthorn v. Bierhaus, Ind., 88 N. E. 
314. 

66.——Res Judicata.—Evidence as to what a 
judgment was rendered for in a former action 
between the same parties held admissible in a 
later suit to show that the former judgment 
was not a bar.—Martin v. Stranger, R. I., 72 
Atl. 534. 

67. Landlord and Tenant—Leases.—Tenant 
by holding over and paying rent, and landlord 
by accepting the same, held bound for an addi- 
tional term of one year, under a lease for a 
year with option to renew for from one to four 








years.—Lanham v. McWilliams, Ga., 64 S. E. 
294. 
68. Libel and Slander—Malice.—The word 


“malice,” as used in the law of libel and slander, 
does not mean hatred or ill will, but the want 
of legal excuse for the publication.—Sheibley 
v. Nelson, Neb., 121 N. W. 458. 

69. Liens—Notice.—Inclusion of a nonlienable 
item in a lien notice held not to impair the lien. 
—Bellingham v. Linck, Wash., 101 Pac. 843. 

70. Life Insurance—Rights of Pledgee.— 
Where a life policy was assigned to a creditor 
to secure the indebtedness, the creditor was 
entitled to be paid the premiums advanced by 
him out of the proceeds of the policy.—Des 
Moines Savings Bank v. Kennedy, Iowa, 120 N. 
W. .742. 

71. Malicious Prosecution—Corporations.—To 
render a corporation liable for a malicious pros- 
ecution instituted by its superintendent, such 
superintendent must have had authority to do 
so, independent of his inherent power.—Emer- 
son vy. Lowe Mfg. Co.,Ala., 49 So. 69. 

72. Master and Servant—Defective Appli 
ances.—Where an appliance furnished by a 
master for use of a servant is defective, and an 
injury to the servant results, the existence of 
such defect must have been known to the mas- 
ter, or it must be shown that a sufficient time 
had elapsed before the injury to raise the pre- 
sumption that the master had knowledge of it, 
in order to entitle the servant to recover for 
the injury.—Norfolk & W. Ry. Co. v. Reed, 
U. Ss. Cc. C. of App., Fourth Circuit, 167 Fed. 16. 

73.——Injury to Servant.—In an action for in- 
juries to an employee caught by an unguarded 
set screw-in a revolving shaft, evidence held 
sufficient to go to the jury on the issue of the 
employer’s negligence in failing to guard the 
set screw.—Portland Gold Mining Co. v. O’Hara, 
Colo., 101 Pac 773. . 

74..—Liability for Servant’s Torts.—A mas- 
ter is liable for the torts of his servant commit- 
ted wantonly or willfully, and within the scope 
of his emplovment.—Jones y. Seaboard Air Line 
Ry. Co., N. C., 64 S. E. 205. 
Negligence.—A complaint, charging 
that defendant operated the machine at which 
plaintiff was injured without providing suffi- 
cient guards, held equivalent to an allegation of 
defendant’s negligence.—Quinn vv. Electric 
Laundry Co., Cal., 101 Pac. 794. 

76. Proximate Cause of Injury.—Where a 
master directs a servant to do certain work in 
a manner not reasonably safe, and the perform- 
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ance of the work in the manner directed is the 
proximate cause of injury to the servant, the 
master is guilty of actionable negligence.—Gal- 
vin v. Brown & McCabe, Or., 101 Pac. 671. 

77. Safe Place to Work.—A servant has a 
right to assume that the master has used ordi- 
nary care in furnishing a safe place for him 
to ono Lumber Co. v. Bryan, Ark., 116 

. W. 73. 








78. Safe Place to Work.—The duty to pro- 
vide a safe place in which to work does not 
extend to the guarding of each place to which 
workmen may be sent to do particular work.— 
Staebler v. Warren-Ehret Co., Pa., 72 Atl. 554. 

79. Warning Servant.—A foreman of a sec- 
tion gang held required to give such notice of 
the approach of a train as to enable his men 
to get out of danger from flyin cinders.— 
Houston & T. C. Ry. Co. v. Pollock, Tex., 115 
S. W. 843. 

80. Mechanics’ Liens—Materialman.—A mate- 
rialman, who furnishes material to a contractor 
which is delivered upon representations by the 
contractor that it is to be used in the con- 
struction of a building, held entitled to a lien.— 
+ a “Watkins & Co. v. Kobiela, Neb., 121 N. W. 





81.——Premature Filing of Notice.—Prema- 
ture filing of notice of completion of building 
held no protection ag to time limited for filing 
claims of mechanic's liens.—Otis Elevator Co. 
v. Brainard, Cal., 101 Pac. 691. 

82. Monopolies—Statutes.—A petition in a 
penal action against a corporation for violat- 
ing the anti-trust law of May 20, 1890 (Ky. St. 
1909, Sec. 3915). held insufficient for failing to 
allege the facts essential under the statute as 
modified by Act March 21, 1906 (Acts 1906, p. 
429, c. 117).—American Tobacco Co. v. Common- 
wealth, Ky., 115 S. W. 754. 

83. Municipal Corporations—Public Improve- 
ments.—Under the charter power of the board 


of public works, to award a public im- 
provement contract to the lowest and best 
bidder, held, that they may take other things 


into consideration than the price.—Louisville 
Steam Forge Co. v. Gast, Ky. 115 S. W. 761. 

84. Negligence—Contributory Negligence.— 
Greater particularity is required in alleging 
contributory negligence by defendant than is 
required of plaintiff in alegies negligence.— 
Alabama Great Southern R. Co. v. Brock, Ala., 
49 So. 453. 

85. Degree of Care Required in Sudden 
Danger.—Persons confronted with a dangerous 
situation likely to impair judgment are not 
held to the same degree of care as they would 
be otherwise.—Pacetti .v. Central of Georgia 
Ry. Co., Ga., 64 S. E. 302. é 

86. Parties—Action to Set Aside Will.—The 
right of minor heirs of testator to be made com- 
plainants instead of defendants in an action to 
set aside the will held personal to them, and not 
available to a codefendant.—Hays v. Bowden, 
Ala., 49 So. 122. 

87. Pleading—Theory of Action.—Each para- 
graph of a complaint must proceed on some 
single definite theory, which must be determ- 
ined from its general scope and character.— 
Flowers vy. Poorman, Ind., 87 N. E. 1107. 

88. Principal and Surety—Compromise and 
Settlement.—In an action at law in a federal 
court against the surety on a replevin bond, 
plaintiff cannot avoid the effect of a settle- 
ment made by the parties to the replevin suit 
by virtue of which it was dismissed on the 
ground that it was procured by the fraud of the 
plaintiff therein.—Cook v. Fidelity & Deposit Co. 
of Marvland, U. S. C. C. of App., Ninth Circuit, 
167 Fed. 95. 

89. Discharge of Surety.—Where a _ con- 
tract is changed in a material manner without 
consent or knowledge of the sureties, and for 
a consideration, they are discharged from lia- 
bility —Parker Land & Improvement Co. v. 
Ayers, Ind., 87 N. E. 1062. 

90.——Discharge of Surety.—The failure of a 
creditor to present his claim against the estate 
of a deceased principal on request of the surety 
held not to release the surety.—Yerxa v. Ruth- 
ruff, N. D., 120 N. W. 758. 

91. Railroads—<Accident at Crossing.—Under 
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the statute requiring all trains to give the 
statutory signals of their approach to a grade 
crossing, failure to give such signals is action- 
able negligence, for which one injured thereby 
may recover.—Conway v. Louisville & N. R. 
Co., Ky., 119 S. W. 206. 


92. Defective Appliances.—A railrvad’s lia- 
bility for injuries to the servant of a concern 
to which the railroad company had furnished a 
defective freight car to be loaded was one 
arising ex delicto and not ex contractu.—Penn- 
sylvania R. Co. v. Hummel, U. 8S. C. C. of App., 
Third Circuit, 167 Fed. 89. 


93. Killing Stock.—Where the stock law 
is in force, a railroad is not required to use the 
same caution as in localities where such law 
is not in force.—Griffith v. Atlantic Cost Line 
R. Co., 8. C., 64 S. E. 222: 

94. Negligent Fires—From sparks being 
allowed to escape from a locomotive in full 
blast, and dry grass being allowed on the 
right-of-way on which the sparks could fall 
and kindle a fire, held negligence could be in- 
ferred.—Viera v. Atchison, T. & S. F. Ry. Co., 
Cal., 101 Pac. 690. 

95.——Operation of Trains.—A railroad com- 
pany must keep a lookout for pedestrians using 
a railroad crossing throughout the entire width 
of the crossing and until the train has passed 
over it.—Bourrett v. Chicago & N. W. Ry. Co., 
Iowa, 121 N. W. 380. 

96. Sales—Burden of Proof.—In a contest be- 
tween one who has bought the legal title and 
one holding the equitable title, the burden is 
upon the latter to show that the buyer had 
notice of his title—Wootton v. Thomson, Tex., 
119 S. W. 117. 

97. Implied Warranty.—There is no implied 
warranty of quality or soundness of chattels 
sold.—Lambert v. Armentrout, W. Va., 64 8S. E. 
260. 

98. Rescission.—Where a sale is for deliv- 
ery in installments and payment to be made in 
a similar manner, the default by either party as 
to any one installment held not ordinarily to 
entitle the other party to rescind.—Empire 
Rubber Mfg. Co. v. Morris, N. J., 72 Atl. 1009. 

99. Time of Payment.—Presumption that a 
contract of sale, silent as to time of payment, 
was for cash, held not conclusive, as against the 
mutual construction acted on by the parties.— 
Richard P. Baer & Co. v. oe Cooperage & 
Box Mfg. Co., Ala., 49 So. 92. 

100. The Eberly in Determination of 
Amount.—Where a salvage service rendered by 
a tug was in the nature of a towage, and the 
danger was not certain and extreme, an allow- 
ance of a lump sum as compensation, bearing 
some relation to the cost of the service if ren- 
dered under a contract, is fairer than a per- 
centage of the value of the salved property.— 
The Carroll, U. S. C. C. of App., Fourth Circuit, 
167 Fed. 112. 

101. Specific Performance—Statute of Frauds. 
—The incurring of expense in pursuance of an 
oral contract, void under the statute of frauds, 
held not such a partial performance as to au- 
thorize specific performance.—Sarkisian v. 
Teele, Mass., 88 N. E. 333. 

102. Statutes—Partial Invalidity.—The provi- 
sions of Laws N. M. 1903, p. 51. c. 33, requiring 
notice of personal injuries within 90 days and 
suit within a year, held not affected by the 
further requirement that such suits must be 
brought in the District Courts of the territory.— 




















Denver & R. G. R. Co. v. Wagner, . ac & 
of App., Eighth Circuit, 167 Fed. 75. 
103. Street Railroads—Discovered Peril.— 


When a person is injured on a crossing by a 
street car approaching without warning and at 
an excessive speed, defendant is not exoner- 
ated by the fact that the injury could not have 
been averted after the peril was discovered.— 
Whitman’s Adm’r vy. Louisville Ry. Co., Ky., 
119 S. W. 165. 

104. Negligence.—Proof of injury to a pas- 
senger in a collision between street cars of 
different companies at a street intersection 
held to establish a prima facie case against 
both companies.—Schmidt v. Chicago City Ry. 
Co., Ill., 101 Pac. 275. 

105. Sufficiency of Tender of Fare.—Tend- 








era $5 bill to a street car conductor, where fare 





is 5 cents, with request for change, held not a 
good tender.—Wynn v. Georgia Ry. & Electric 
Co., Ga., 64 S. E. 278. 

106. Subrogation—Conveyance of Mortgaged 
Lands.—Where the owner of mortgaged land 
conveys it without reference to the mortgage, 
the mortgagor is the principal debtor and the 
land his surety, so that, if the land is sold} the 
grantee will be subrogated to the rights of the 
mortgagee against the mortgagor.—Kinney v. 
Heuring, Ind., 87 N. E. 1053 

107. Sunday—Validity of Contracts.—Where 
plaintiff exchanged a horse with defendant for 
a note on Sunday, and defendant subsequently 
disposed of the horse as his own before plaintiff 
sued him for deceit in respect to the transac- 
tion, which plaintiff afterwards did, they both 
ratified the Sunday contract.—Corey v. Boynton, 
Vt., 72 Atl. 987. 

108. Trespass—Prima Facie Case.—Where 
plaintiff in trespass has never been in posses- 
sion, and the action turns solely on his title, 
he may make a prima facie case by showing 
that both parties claim under a common grantor. 
—Leverett v. Tift, Ga., 64 S. E. 317. 

109. Trusts—Agreement to Acquire Mining 
Claims.—A verbal agreement between two per- 
sons to acquire a mining claim in the name of 
one on joint account where each does half the 
work and pays half the expense is not within 
the statute of frauds, and a resulting trust is 
imposed on the one holding the title in favor of 
the other for his interest.—Hendrichs vy. Mor- 
oe" U. S. C. C. of App., Ninth Circuit, 167 Fed. 





110. Consideration.—Equity will not en- 
force a promise, without consideration, to buy 
lands, pay for them, and hold them for another’s 
benefit—Clallam Land & Investment Co. v. 
Jackson, Wash., 101 Pac. 832. 

111.- Establishment.—Parol evidence to es- 
tablish a resulting trust in real estate must re- 
move every reasonable doubt.—Geter y. Sim- 
mons, Fla., 49 So. 131 

112. Express Trusts.—Where a deed is ab- 
solute on its face, parol proof is inadmissible in 
favor of or against the grantor or grantee or 
persons claiming under them to establish an 
express trust, in the absence of fraud or mis- 
take.—Baker v. Baker, N. J., 72 Atl. 1000. 

113. Express Trusts—If there is any 
agreement to hold in trust where a grantor 
executes an absolute deed without condition or 
reservation it is an express trust, which is in- 
valid because not in writing.—Lancaster v. 
Springer, Ill., 88 N. E. 272. 

114. Vendor and Purchaser—Failure to Re- 
cord Deed.—Where defendant failed to have his 
warranty deed recorded, or to otherwise give 
plaintiff notice of his interest, until after plain- 
tiff has purchased by quitclaim deed, which was 
recorded before defendant’s deed,  plaintiff’s 
rights in the land were superior to those of de- 
fendant.—Tucker v. Gibson, Kan., 101 Pac. 633. 

115. Rescission of Contract.—The vendor 
held liable for improvements placed on the 
premises by the purchasers, where they have 
the contract rescinded for the vendor's failure 
to give good title, as contracted.—Snarski v. 














Washington State Colonization Co., Wash., 101 
Pac. 

116. Water and Water Courses—Drainage.— 
There is a natural easement in every natural 
water course as such in favor of all lands 
naturally draining thereinto at any point in its 
course.—C “oy & N. W. Ry. Co. v. Drainage 
Dist. No. 5, Sac County, Iowa, 121 N. W. 193. 

117. w ‘ile—Testamentary Capacity.—The 
fact that the conduct and sentiments of a tes- 
tator show a bad moral character is_ not 


ground for setting aside his will if he is of 
E. 


sound mind.—Snell v. Weldon, Ill, 87 N. 
1022. 
118.——-Time From Which Will Speaks.—On 


ele admitted to probate, a will speaks as of 
the time of testator’s death and determines 
those then entitled.to the estate.—In re Wells’ 
Estate, Iowa, 120 N. W. 713 

119. What Law Governs.—Whether one 
dies testate or intestate is to be determined by 
the law of his domicile as to personalty, and 
as to realty bv the law_of the state or country 
in which it is situated.—Appeal of Murdoch, 
Conn., 72 Atl. 290. 














